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By the Chief, Field Operations Bureau: 


I. INTRODUCTION 


1. R & R Communications, Inc. (Petitioner) seeks re- 
consideration of the Philadelphia Office’s December 8, 
1992, action finding Petitioner liable for a monetary for- 
feiture in the amount of $2,000 for violating Section 302(b) 
of the Communications Act of 1934. as amended, (the 
Act), 47 U.S.C. § 302(b), and Section 2.803 of the Commis- 
sion’s Rules, 47 C.F.R. § 2:803, by marketing an amateur 
radio transceiver that had been modified to operate on 
non-amateur frequencies.! As explained below, we are af- 
firming the monetary forfeiture penalty. 


2. The appropriate amount for this forfeiture is $2,000. 


II. BACKGROUND 


3. On October 22, 1992, R & R Communications. Inc. 
offered for sale two Ranger Communications Transceivers, 
Models RCI-2970 and RCI-2950. Sales literature indicated 
that one model would transmit on frequencies between 
26.000 and 32.000 MHz and the other would transmit 
between 26.000 and 29.699 MHz. These frequency ranges 
include the band of frequencies allocated to the Citizens 
Band Radio Service (26.965 to 27.405 MHz). The equip- 
ment was offered for sale to two FCC inspectors from the 
Philadelphia Office posing as members of the general pub- 
lic. 

4. On November 3, 1992, the Philadelphia Office issued 
a Notice of Apparent Liability (NAL) for $10.000 to Peti- 
tioner for violating Section 302(b) of the Act, 47 U.S.C. § 
302(b) and Section 2.803 of the Commission's Rules, 47 
C.F.R. § 2.803. On November 25, 1992, Petitioner re- 
sponded to the NAL. Petitioner admitted possessing the 
equipment in question for sale in its store but denied 


1 The petition also requested information and materials asso- 


ciated with this case under the Freedom of Information Act. 
This statement does not consititute a formal request under the 
Freedom of Information Act. If the petitioner does seek to file a 
formal request, petitioner should follow the procedures outlined 
in Section 0.461 of the Commission’s Rules, 47 C.F.R. § 0.461. 


having offered it for sale to the FCC inspectors and denied 
that any violations occurred. After review of the response, 
the Philadelphia Office issued a Forfeiture Order on De- 
cember 8, 1992, for $2,000. 


III. DISCUSSION 


5. Section 302(b) of the Communications Act and Sec- 
tion 2.803 of the Commission’s Rules prohibit the 
marketing of equipment capable of causing radio interfer- 
ence prior to grant of an equipment authorization by the 
Commission. Equipment (other than external radio fre- 
quency power amplifiers) which will transmit only on 
frequencies allocated for the Amateur Radio Service is 
exempt from these rules. The devices in question were 
offered for sale in a retail store. Sales literature in the store 
and subsequent tests on one piece of equipment confirmed 
that the units had been modified so that they would op- 
erate on frequencies allocated to the Citizens Band Radio 
Service and the band of frequencies between those al- 
located to the Citizens Band Radio Service and the ten 
meter amateur band. Equipment capable of operating on 
these frequencies must be type accepted by the Commis- 
sion prior to being marketed? The equipment offered for 
sale was not authorized by the Commission for operation 
on those frequencies and thus could not be marketed. 


6. Actual comsuntmation of a sale is not necessary for a 
violation of marketing regulations to have occurred. Ad- 
vertising in printed media, displaying of devices in a sales 
environment such as a trade show, vender’s showroom, or 
retail store, or distributing handouts or other information 
sheets giving the equipment’s specificiations, price and 
availability information all constitute marketing as defined 
in Section 2.803 of the Commission’s Rules. 

7. Petitioner claimed in his response to the NAL that the 
equipment in question was authorized by the Commission. 
No record of such authorization can be located. In its 
request for reconsideration, Petitioner states that the equip- 
ment, since it is intended for use in the Amateur Radio 
Service, is not required to be authorized by the Commis- 
sion. Petitioner would be correct in this assertion if the 
equipment could be made to transmit only in the band of 
frequencies (28.000 to 29.700 MHz) allocated to the Ama- 
teur Radio Service. When the equipment was modified to 
operate on the additional frequencies, the requirement for 
a Commission equipment authorization became 
applicable.? i 

8. In the request for reconsideration, Petitioner claims 
that one of the units offered for sale was not owned by 
Petitioner but rather had been submitted on consignment. 
Ownership of the equipment at the time of offer to sell is 
not pertinent. Petitioner, as marketer of the equipment, is 
the entity responsible for complying with marketing regula- 
tions. 


? Equipment capable of being operated in the Citizens Band 


Radio Service must be type accepted. See Section 95.603(c) of 
the Commission’s Rules. 

3 See Footnote 2 above. Since the modified equipment was 
incapable of meeting the emission limitations of Part 95 tech- 
nical regulations, it was ineligible for grant of an equipment 
authorization and, therefore, could not have been marketed 
even if an equipment authorization had been requested. 
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9. Petitioner claims that it has a constitutional right 
under the First Amendment to advertise for sale whatever 
equipment it wishes. We are unpersuaded by this argu- 
ment. Both the Act and Commission Rules prohibit mar- 
keting unauthorized equipment.’ Marketing includes ad- 
vertising for sale or other activity intended to promote the 
change of ownership or posession. 

10. Petitioner has failed to provide justification for can- 
cellation or further reduction of the penalty for marketing 
non-approved equipment. 


IV. CONCLUSION 

11. For the reasons cited above, we affirm the finding of 
liability for monetary forfeiture at $2,000. In determining 
the amount of forfeiture, the Commission’s policy regard- 
ing forfeiture adjustments, Policy Statement, Standards for 
Assessing Forfeitures, 8 FCC Rcd 6215 (1993), was taken 
into consideration. No further adjustments appear war- 
ranted. 


V. ORDERING CLAUSES 
12. Accordingly, pursuant to Section 503(b) of the Com- 
munications Act, 47 U.S.C. § 503(b), and Section 1.80(f) of 
the Commission’s Rules, 47 C.F.R. § 1.80(f), IT IS OR- 


DERED, that R & R Communications, Inc. FORFEIT to | 


the United States the sum of two thousand dollars ($2,000) 
for the willful violation of Section 302(b) of the Commu- 
nication Act and Section 2.803 of the Commission’s Rules. 

13. IT IS FURTHER ORDERED that, pursuant to Sec- 
tion 503(b) of the Act, 47 U.S.C. § 503(b), and Section 
1.80(h) of the Commission’s Rules, 47 C.F.R. § 1.80(h), 
that the forfeiture must be paid within thirty (30) days of 
the date of receipt of this ORDER.’ Payment should be 
made by check or money order payable to the Federal 
Communications Commission, attention NAL Acct. 
315PA0002, and must be mailed to: 


Federal Communications Commission - - 
P.O. Box 73482 , 
Chicago, Illinois 60673-7482 


14. IT IS FURTHER ORDERED that the Field Oper- 
ations Bureau send by Certified Mail, Return Receipt Re- 
quested, one copy of this Order to R & R 
Communications, Inc., 2312 Carpenter Road, Wilmington, 
Delaware 19810. 


FEDERAL COMMUNICATIONS COMMISSION 


4 Section 302(b) of the Act states: “No person shall 
manufacture, import, sell, offer for sale, or ship devices or home 
electronic entertainment systems, or use devices, which fail to 
comply with regulations promulgated pursuant to this section.” 
47 U.S.C. § 302(b). Section 2.803 of the Rules states in part: "In 
the case of a radio frequency device, which, in accordance with 
the rules in this chapter must be ... type accepted ... prior to 
use, no person shall sell or lease, or-offer for sale or lease 
(including advertising for sale or lease) or import, ship or 
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distribute for the purpose of selling for leasing or offering for 
sale or lease, any such radio frequency device, unless, prior 
thereto, such devices shall have been ... type accepted ...“ 47 
C.F.R. § 2.803. 

5 Petitioner may contact the Commission’s Debt Collection 
Officer in the Billings and Collections Branch, Stop Code 
1}10A2, 1919 M Street, N.W., Washington, DC 20554, if it is 
unable to pay the full amount within the period designated 
above. ; 


